CONSULTATION WITH EMPLOYEES GUIDANCE
This guidance has been created to give the reader a basic understanding of the legal requirements for consultation with employees and to explain the roles and functions of representatives.

SUMMARY OF LEGISLATION

Under the Health and Safety at Work Act 1974, the Secretary of State is given powers to:

· provide for the election of trade union safety representatives from among the employees (where trade unions are recognised), 
· request the employer to set up safety committees when requested (in writing) to do so by the union safety representatives.

The above requirements were passed into legislation as the Safety Representatives and Safety Committees Regulations 1977. These regulations place a legal duty on any employer if the workforce is represented by a recognised Trade Union (for the purposes of negotiating pay and conditions) and at least two union representatives formally request, in writing that a Safety Committee be established.
Once such a request has been received the employer must set up a Safety Committee within three months.

Such safety committees shall have the ‘Terms of Reference’ together with the ‘basic’ and ‘specific’ objectives stated above and are composed of the employer’s line management and union ‘safety representatives’.  The employer will always provide the ‘chair’ of the committee.

In response to the above obligation the ‘Safety Representatives and Safety Committees Regulations 1977 were brought into effect’.  These regulations set out the employers obligations to set up Health and Safety Committees (if requested by recognised Trade Union representatives), and the functions of Union health and safety representatives.

This is explained in more detail later in this guidance but these particular regulations only apply where a Trade Union is recognised by an employer for the purposes of negotiating employees pay and conditions.  They do not apply workplaces where Trade Unions are not recognised.

In 1996, the Government recognising that there were large numbers of non-unionised employees who did not enjoy the right of consultation on health, safety and welfare matters with their employer; brought into effect the ‘Health and Safety (Consultation with Employees) Regulations 1996.  These regulations are explained in more detail later.
BASIC OBJECTIVES OF SAFETY COMMITTEES

1.
To keep under review the measures taken to ensure health and safety at work

2.
To promote co-operation between employers and employees in the promotion and development of measures to ensure health and safety at work


The ‘Terms of Reference’ should include:


(
The Committee’s composition (including ex-officio)


(
Frequency of meetings


(
Format of meetings


(
The agenda


(
The minute and their appropriate communication.
It must be noted that an employer only has a duty to set up a Safety Committee if the workforce is represented by a recognised (for the purposes of negotiating pay and conditions).  Trade Union and has been requested to do so, in writing, by at least two  union representatives.


Where consultation with non-union employees is concerned, the employer can choose to consult by means of a safety committee but is under no duty to do so.  In such a case the employer must consult with the non-union employees by another means.
SPECIFIC OBJECTIVES OF SAFETY COMMITTEES

1.
Review accident and disease statistics

2.
Examine safety inspection/audit reports

3.
Consider any special reports

4.
Assist in developing policies and procedures

5.
Monitor the extent of health and safety content in employee training

6.
Monitor and improve health and safety communication and publicity
APPOINTMENT OF SAFETY REPRESENTATIVES

These are appointed by a recognised trade union.

The trade union must notify the employer in writing of:

(
The name(s) of the safety representative(s)

(
The group of employees that they represent

As far as is reasonably practical the persons so appointed should have two years service or experience in similar employment to those they represent.

FUNCTIONS OF SAFETY REPRESENTATIVES

The Health and Safety at Work Act 1974 requires employers to consult with employee’s representatives on matters of health, safety and welfare.  This obligation has been further extended by the Management of Health and Safety at Work Regulations 1999 to include consultation in adequate time on:

(
Introduction of any measures which may affect health and safety

(
Arrangements for approving ‘competent persons’ to provide assistance and to co-ordinate emergency arrangements

(
Health and safety information required to be passed to employees

(
Planning health and safety training

(
The introduction of new technology

The following functions (not duties) are given to Safety Representatives by the Safety Representatives and Safety Committees Regulations 1977.

They can investigate:

(
Hazards

(
Complaints from employees in respect of health, safety and welfare

(
The causes of accidents

(
The causes of dangerous occurrences

They also are given the function of:

(
Making representations to the employer in respect of the above and other general health and safety issues

To carry out inspections:

(
Of the workplace at three monthly intervals or less as agreed

(
Following changes in working conditions or publication of new official

(
After any notifiable accidents, dangerous occurrences or notifiable disease

(
Of statutory documents required to be held by the employer (but not personal health records)

(
To represent employees in discussions with the Health and Safety Executive

(
To receive information for the Health and Safety Executive

(
To attend meetings of Safety Committees

(
To be given time off for training

(
To be given reasonable facilities and assistance by the employer to carry out these functions

THE HEALTH AND SAFETY (CONSULTATION WITH EMPLOYEES) REGULATIONS 1996

These regulations require employers to consult employees who are not represented by ‘Safety Representatives’ under the ‘Safety Representatives and Safety Committee Regulations 1977’ i.e. those employees who do not belong to a recognised trade union.
Under these 1996 regulations the employer has a duty to consult employees in good time on matters relating to their health and safety at work, and in particular with regard to:

1.
The introduction into the workplace of any measure which may substantially affect employee’s health and safety

2.
His (the employers) arrangements for appointing/nominating persons to provide health surveillance as may be appropriate and for appointing ‘competent persons’ to provide help, advice and assistance in maters of health, safety and welfare.

3.
Any health and safety information the employer is required to those employees by or under any relevant statutory provisions

4.
The planning and organisation of any health and safety training the employer is required to provide to those employees by or under the relevant statutory provisions and

5.
The health and safety consequences for those employees of the introduction (including planning thereof) of new technologies into the workplace.

PERSONS TO BE CONSULTED

Consultation is required with either:

1.
The employees directly or

2.
One or more persons who have been elected as ‘Representatives of Employee Safety’ for identified groups of employees

Where ‘Representatives of Employee Safety’ are elected, the employer must:

(
Publicise the names of those representatives and the groups of employees they represent

DUTY OF AN EMPLOYER TO PROVIDE INFORMATION

1.
Where an employer consults directly with employees he shall make available to those employees sufficient information (within the employers knowledge) to enable those employees to participate fully in the consultation.

2.
Where an employer consults with ‘representatives of employee safety’ he shall make available to those representatives such information, within the employer’s knowledge that will enable those representatives to participate fully in the consultation and the carrying out of their functions.


The employer must also make available the records accidents etc. relating to the group or groups of employees represented.


There is certain information that the employer is absolutely forbidden to divulge or which can only be divulged with the consent of the person or persons to which it refers.


There are also other restrictions/prohibitions on the divulging of certain other types of information.

FUNCTIONS OF REPRESENTATIVES OF EMPLOYEE SAFETY

These representatives have the function of:

(
Making representatives to the employer on potential hazards and/or dangerous occurrences at work

(
Making representatives to the employer in respect of general matters of health and safety of employees at work

(
Representing the employees in consultation with HSE inspectors

TRAINING AND TIME OFF AND FACILITIES FOR REPRESENTATIVES OF EMPLOYEE SAFETY AND CANDIDATES

1.
Where an employer consults with representatives of employee safety he shall:


(
Ensure such representatives are provided with such training in respect of the representative’s functions as is reasonable in the circumstances.  The employer shall meet the costs with such training including travel and subsistence costs and


(
Permit each representative to take such time off with pay during the representatives working hours as is necessary for the performance of the representatives functions or undergoing any training for the purposes of the relevant regulations

2.
An employer shall permit a candidate standing for election as a representative of employee safety reasonable time off with pay during those persons working hours in order to perform candidate’s functions

3.
An employer shall provide such other facilities and assistance as a representative of employee safety may reasonably require for the purpose of carrying out his/her functions under the relevant regulations
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